January 13, 2003
BY HAND

Ms. Kristi 1zzo

Secretary of the Board
Board of Public Utilities
2 Gateway Center

Newar k, New Jer sey 07102

Re: Petition Concerning The Applicability
O The One Call Danmge Prevention System
To The New Jersey Propane Gas Industry
BPU Dkt. No. (002100732

Dear Ms. |zzo:

On behal f of petitioner New Jersey Propane Gas
Associ ation, please accept this letter brief and the acconpanying
certifications of Mchael G Merrill and Julie Tattoni, Esq., in
support of the relief requested by way of Verified Petition,
whi ch we understand will be considered by the Board at its
January 23, 2003 public neeting. As you will note, Counts 1 and
2 in the Verified Petition seek a declaration that the One Cal
System shoul d not apply to the propane gas industry; on those
Counts, Petitioner relies upon the Verified Petition and, in
particular, the exhibits attached thereto. As a result, this
brief and the supporting certifications focus on Count 3 of the

Verified Petition, which requests that the BPU inpl enent neasures
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sufficient to conply with its statutory and regul atory obliga-
tions to insure admnistration of the One Call Systemon a site
speci fic basis.

As denonstrated by the Certification of Mchael G
Merrill (“Merrill Cert.”), the inplenentation of the One Cal
System has been an adm nistrative nightrmare for the propane gas
i ndustry. Although the Legislature clearly signaled its intent
that the One Call Systemwas to operate on a site specific basis

mat chi ng the specific sites where excavations are being

undertaken with those conpani es that mai ntain underground
facilities at the dig sites, this statutory nmandate has been
observed in the breach. Overall, 99%of all notices received by
propane providers cover excavations at properties where they have
no propane facility. This gross and systemc failure to honor
the statutory mandate has placed an extraordinary financial and
adm ni strative burden on propane providers, who nust investigate
literally hundreds upon hundreds of false notices to find those
few properly directed to them and who nust pay thousands of
dollars in fees for notifications covering sites where they have
no facilities. It is for this reason that the Association, on
behal f of its nenbers, now asks the Board to take all necessary

actions to ensure that the One Call Systemis inplenented on a
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site specific basis and that markout notices are issued to

propane providers only when the street address of an excavation

site matches the street address of a propane provider’s custoner.
To best appreciate the nonunmental failure of the One

Call Systemin its dealings with the propane gas industry, it is

hel pful, first, to canvas the statutory and regul atory

requi renents detailing how the One Call Systemwas intended to

function and, then, to describe how the actual operation of the

One Call Systemfalls far short of these |egal nandates.

The Statutory And Regul atory Design O The One Call System

The One Call System was established pursuant to the 1994
enact nent of the Underground Facility Protection Act, N J.S A
48:2-73 et seq. (the “Act”), which sought to prevent “danmage to
underground facilities caused by excavation[.]” N J.S A 48:2-
74. The statutory design for the One Call Systemis clear and
sinple: the One Call Systemis to |earn fromexcavators the
specific sites at which they intend to undertake activity and
then to notify those who operate underground facilities at those
dig sites so that they can mark out the location of their
underground facilities.

To make sure that the One Call System woul d be an

efficient and effective device to achieve the |egislative
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pur pose, the Legislature directed that the One Call System nust
operate on a site specific basis. Specifically, the Act required
that all excavators, when giving advance notice to the One Cal

System nust provide various key information, including the

“specific site location...of the intended excavation[.]” N J.S. A

48: 2-82(b) (4) (enmphasis added). Upon receiving a notice from an
excavator, the One Call Systemwas required to |ist the notice on
a register showi ng, anong other things, “the site to which the
notice pertains[.]” NJ.S A 48:2-76(b). The One Call System
was then directed to pronptly transnmit “to the appropriate
operators” information regarding the intended excavati on.
N.J.S. A 48:2-76(c). Having received notice of an excavation on
a property where it maintains an underground facility, the
operator of the underground facility was statutorily required to
mar k, stake, |ocate or otherw se provide the position of its
underground facility. N J.S A 48:2-80.

These statutory protocols nake clear that the One Cal
Systemwas intended to operate on a site specific basis, matching
dig sites to those responsible for underground facilities at the
dig sites. Leaving no doubt as to its intent, the Legislature

al so specifically defined the term®“site” to nean “the specific

pl ace where excavation work is performed or to be perforned” and
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directed that the dig site nust “be identified by street address

referenced to the nearest intersecting street and sub-division

nane, if available, as well as by lot and bl ock nunber, if

avai l abl e and by kiloneter or mle marker for railways|.]
N.J.S. A 48:2-75 (definition of “site”) (enphasis added).

Consi stent with the statutory direction, the Board has
consistently required that the Act be inplenented on a site
specific basis. Following the |egislative nandate, the Board has

defined the term“site” to refer to “the specific place where the

excavation work is perforned or to be performed” and has directed
that each site be identified “by street address...as well as by

| ot and bl ock nunber, if available[.]” NJ.AC 14:2-2.1
(definition of “site”) (enphasis added). Likew se, the Board has
directed that each excavator mnust provide the One Call System

with the “specific site location...of the intended excavation[.]”

N.J.AC 14:2-4.1(f)(4) (enphasis added).

The Board al so i ssued a Request For Proposal (“RFP”)
seeking an entity to operate the One Call Systemand, in that
process, established clear operating requirenents designed to
insure that the One Call System neets the statutory nmandate to
efficiently match dig sites with those responsible for under-

ground facilities at the dig sites. The RFP clearly advised that
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t he successful bidder will be obliged to operate “consistent with

the statutory responsibilities of the System Operator and subject

to the oversight of the Board.” Certification of Julie Tatton
(“Tattoni Cert.”), Exhibit A at 1 (enphasis added). In addition
to this general requirenent, the RFP once again defined the term

“site” as “the specific place where excavation work is perfornmed

or to be performed” and required that each site “be identified by

street address...as well as by lot and bl ock nunber, if

available[.]” Id., Exhibit A at 4 (enphasis added). To ensure
that proper and detailed information was received from each
excavator, the RFP also required that the successful bidder
obtain information specified in a Markout Request Form which
expressly included the “street address” of the dig | ocation.
Id., Exhibit A at 11, Attachnment 1. Based on the information
received fromthe excavator, the bidder was required to
“accurately establish the location of the proposed excavation
site” in two conputer systens, i.e., in a street index system and
in a database mapping system 1d., Exhibit A at 11.

Once the dig site had been accurately pinpointed, the
successful bidder was required to notify all operators of

underground facilities in the excavation area. |Ibid. To perform

this function, each operator of an underground facility was
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required to provide the successful bidder with the area for which
it desired to receive excavation notices. The RFP nade cl ear
t hat operators of underground facilities could provide the One
Call Systemwith either (1) “a list of municipalities for which
they wish to receive notification,” or (2) “an al phabeti cal
street index, preferably with address ranges, for those areas in
which they are to receive notification” or (3) “geographic
information identifying the |ocation of the area for which they
desire to receive excavation notifications (tickets)[.]” Id.
Exhibit A at 17. After matching the specific location of the dig
site to the location of underground facilities provided by
operators of those facilities, the successful bidder was required
to be able to deliver information as to the location of the dig
site to operators in two formats: (1) “in normal format (address
nunber/street/ nearest cross street, mle marker, etc.)” and (2)
by way of “Latitude/Longitude, d obal Positioning System (GPS),
Geodetic Survey (USGS) or New Jersey State Plane System
Coordinates[.]” Id., Exhibit A at 8.

The RFP requirenents were formally incorporated into
the scope of work in the ultimte contract between the Board and
t he successful bidder, One Call Systens, Inc. (“0CS"). |Id.,

Exhibit B, Article 29 at 19. Moreover, in its response to the
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RFP, OCS specifically agreed to “neet or exceed all performance
standards as defined in the RFP.” 1d. Exhibit C, at 7.

| ndeed, OCS s response to the RFP repeatedly prom sed
to operate in the required manner. As a general matter, OCS
touted that:

[We provide a systemthat neets the need

of the individual one call center and its

menbers.

OCS' s proprietary call center managenent

software includes all necessary prograns to

operate a state of the art one call center

for utility notification. Flexibility in

software design is an OCS standard. This

allows us to custom ze features to your

specifications and to upgrade the system as

new needs are identified. [Id., Exhibit C at

17].
More specifically, as required by the RFP, OCS agreed to obtain
the specific address of the dig site. See id., Exhibit C at 49
(directing custoner service representatives to input the dig
address for the work being done at a particul ar house or
buil ding). Likew se, OCS agreed to input the specific |ocation
of the dig site into its conputer system (see id., Exhibit C at
57) and to issue markout tickets containing the street address of
the dig site. I1d., Exhibit Cat 44. OCS prom sed that its

proprietary, state of the art software “will allow New Jersey

menbers [i.e., operators of underground facilities] to define the
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area in which they wish to receive notices” (id., Exhibit C at
18) and, thus, that “Only tickets that fall within a nenber’s
defined safety area pol ygon or geographic area shall be
transnmitted to the menber.” 1d., Exhibit Cat 22.1

In sum the statute, the Board’' s inplenenting
regul ations, the RFP and OCS s response to the RFP, all define a
series of requirenments and protocols mandating that the One Cal
System operate on a site specific basis, matching specific places
where excavation work is to be perforned with those who maintain
underground facilities at the identified dig sites. To the
consi derabl e detrinment of the propane gas industry, there has
been whol esal e non-conpliance with these statutory, regulatory

and contractual requirenents. The nature and extent of this

operational failure is described bel ow

The Whol esale Failure O The One Call System

As designed, an operator of underground facilities is
supposed to receive a markout ticket from CCS only when an

excavator calls in a notice of intent to dig at a specific

1 OCS's Response to the RFP was incorporated in the
subsequent contract between the Board and OCS. Tattoni Cert.,
Exhibit B, Article 21 at 12.
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property where the conpany nai ntains an underground facility.
For the propane gas industry, however, the One Call System

consi stently generates nassive nunbers of false alarns, i.e.,

mar kout requests at | ocations where they mai ntain no underground
facilities. This is not a situation where propane providers
occasionally receive a false alarm rather, it is a situation
wher e propane providers occasionally receive a correct notice.

The statistics are staggering. Overall, one out of

every 100 markout tickets issued to propane providers is for a

| ocation where they maintain an underground facility. Merril

Cert., para. 18. For exanple, in 2002, OCS issued 32,063 markout
tickets to Suburban Propane Partners (“Suburban”), an Associ a-
tion menber. Only 197 of these nmarkout requests -- or a nere
0.6%-- were for |ocations where Suburban had custonmers. This
99.4% error rate nmeans that only one out of every 200 markout
tickets received by Suburban was properly issued. |d., para. 16.
This monunmental error rate is mrrored throughout the
industry and is experienced by conpany after conpany. For
exanple, also in 2002, OCS issued a total of 19,131 markout
tickets to H&H Propane, another Association nmenber. Only 214 of
t hese markout tickets -- or 1.1%-- covered | ocations where H&H
had custonmers. 1d., para. 17. The situation was no different

for Eastern Propane, also an Association nenber. OCS issued
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6,677 markout tickets to Eastern in 2002. Only 187 -- or 2.8%--

concerned | ocati ons where Eastern had custoners. | bi d.

The constant recei pt of markout tickets for properties
where the propane conpani es do not have custoners exacts a huge
toll on Association nenbers. Propane conpani es are overwhel ned
by a blizzard of markout tickets and nust carefully exam ne each
to ascertain whether it is one of the few tickets which actually
relates to one of its propane custoners. In the case of
Suburban, it must sort through an average of over 600 tickets per
week. Likew se, H&H must sort through over 360 tickets per week.

A smal | er conpany |like Eastern nust carefully review nore than
125 markout tickets in an average week. The resulting

adm ni strative burden is considerable, especially given the size
of the businesses in the propane industry and the fact that these
busi nesses function in a conpetitive business environnent far
different fromthat of public utilities. |1d., para. 19.

I n addition, because propane providers nust pay $.62
for each markout ticket received from OCS whether correctly
i ssued or not, propane providers are paying 100 times nore to OCS
t han they shoul d because of the 99% error rate. Using Suburban
as an exanpl e once agai n, Suburban should have received 197
mar kout requests in 2002 and paid fees of $122.14 to CCS;

however, it received 32,063 markout tickets which, at $.62 per
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ticket, represents a charge of $19,879.06. I1d., para. 20.

In an attenpt to minimze sone of the adm nistrative
burden, several Association nmenbers including Suburban have been
forced to enter into supplenmental contracts with OCS for ticket
screening services. Under the terns of these contracts, OCS
reviews the markout tickets issued to each conpany to determ ne
whet her the conpany has a propane facility at the designated dig
site. For this service, OCS receives a fee of $1.50 for each
ticket it “clears”. Ironically, the nore erroneous tickets OCS
i ssues to these conpanies, the nore noney the conpani es pay OCS.

ld., para. 21

The cost of this supplenental service can be
substantial. For exanple, Suburban paid OCS $44,536.50 under its
suppl emental contract during 2002 to clear inappropriate tickets.

Whi | e Suburban was forced to pay this additional fee to OCS,
Suburban was able to avoid the even | arger burden involved in
using its own staff to sort from anong over 600 markout tickets
received in an average week to identify the three or four
properties actually serviced by Suburban. 1d. para. 23.

The Association has attenpted, with limted success, to
understand the extraordi nary nunber of false alarns that its
menbers have received from OCS. Part of the problem appears to

be that markout tickets are issued to propane providers not when
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the street address of a dig site matches that of a nenber’s
custoner, but when the dig site is in the same 1/8th mle square
grid (and certain adjacent grids) as the custonmer’s property.

Anot her potential contributor to the 99% error rate is that OCS

i ssues tickets to propane conpani es for excavations that occur in
the public right-of-way even though no propane facility nay be

| ocated in a public right-of-way. 1d., para. 24.

What ever the cause, it is clear that these fal se al arns
are a problemthat can be avoided: OCS has the street addresses
of both the dig sites and each propane conpany’s custoners and is
capable of matching the two. |Indeed, that is exactly one of the
services performed by OCS under the suppl enmental contractual
arrangenent that it has entered with Suburban and ot hers and for
whi ch the propane conpanies are forced to pay OCS an additi onal
$1.50 per ticket.

The grossly inefficient manner in which the One Cal
System i ssues markout tickets to propane conpanies fails to
conply with the statutory and regul atory requirenents to operate
on a site specific basis and unfairly burdens the industry while
creating no benefit for the public. 1In light of the 99% error
rate in issuing markout tickets, the Association respectfully
subnmits that there are unquestionably conpelling grounds in

support of its request that the One Call Systembe required to
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i ssue markout tickets to propane providers only when the street
address of an excavation site matches the street address of a

propane provider’s custoner.

Respectful ly subm tted,

Ross A. Lewi n
For the Firm

RAL: mah
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